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STATEMENT OF QUESTIONS PRESENTED 


Whether the Court erred in instructing the Jury that 


Second Degree Murder was not punishable by death. 
! 
Whether the Court erred in instructing the Jury on the 


elements of First Degree Murder when the indictment 
i 


was for Second Dezree Murder only. 


\ 
Whether the Court properly instructed the Jury concern- 


ing Second Degree Murder and Manslauchter. 


Whether the government sustained its burder of Proof 


with respect to malice aforetnougnt. 


Whether the defendant had effective assistance of 
counsel. 


TEFEYENCE TO “ULINGS: 


(1) Order of District Court Judge Smith vacating original order 


ae R =- aes . be j 
permitting preparation of transcript of instructions ziven 
at first trial. Appendix A, 


(2) Ruling by District Court Judge Smith that instruction 
on death penalty appropriate. T>. 172, 179. | 


(3) Tuling by District Court Judge Smith of intention to 
alter prior instructions on malice aforethought. tT. 130. 


(4)Instructions of District Court Judge Smith on first degree 
murder, second degree murder and manslaughter. Tn. 186, 
403; appendix B. 


JURISDICTIONAL STATEMENT 
| 
A Grand Jury indictment filed in open court on 
March 18, 1970, charzed éeppellant with violations of 
Title 22 District of Columbia Code (1967 Edition), sec- 
tion 2403, Second Degree Murder, and Section 3204, Carry-- 


ing Concealed Yeapon. 


Following, trial on July 29 and 30, 1970, the Jury 


convicted appellant oz carrying a concealed weapon. After 
requesting the Trial Judge for additional instruction on 
me law of Second Degree Murder and Manslauzhter, the Jury 
deliberated further and reported that they could not arrive 
at a decision. 

A second Jury was subsequently selected and appel- 
lant was again tried on November 9 and 10, 1970, Zor Second 
Degree Murder. The seconde Jury also requested additional 
instruction on the distinction between Second Decree Murder 
and Manslaughter. The instructions given at the second 
trial were then reread oy the Trial Judze. The Jury there.- 
after convicted appellant of Second Dezree iurder. 

Appellant appeals from this conviction. : 


This case has not previously been before this court. 


eS rca 


STATEMENT OF CASE 


The theory of the covernment in the trial below was 
that appellant killed the decedent with malice aforethousht 
in broad daylight on a busy street in the presence of sev-- 


erel witnesses because the decedent refused to pay a $6.00 


1 
deot (Tr. 206). Appellent claimed self-defense (Tr. 213). 


(a) Cirewastances Surrounding Shooting 

Trial counsel stipulated that on January 2, 1970, tne 
decedent Jones L. Brown was shot in the 1900 block or Fourth 
Street, N. E., in the District of Columbia. The decedent 
wes identivied at the District of Colwsbia Morgue by his 
wire, Barbara Jean Brow (Tr. 7, 8). 

Tne sovermnent presented three eye witnesses to the 
shooting. Witness Moore was a bus driver for D. C. Tran-~ 
sit (Tr. 110). At about 4:00 on the afternoon of Janu- 
ary 2, 1970, this witness was approaching the bus stop 
located in the 1900 block of TYourth Street, N. E., for the 
purpose of pickin> up approximately five bus passengers 
(Tr. 111, 112). The bus driver observed two males standing 


approximately twenty Zeet in front (Tr. 112). After he 


i/ Tr. references are to pases of the transcript of 
the trial on November 9 and 10, 1970. 
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boarded the passenzers ne noticed that the two men "didn't 
Get on thezselves" (Tr. 113). He paid closer attention 
arter he heard two shots. He realized that one or the men 
had been shot when the decedent started weeving end stumb- 
Ling. The other man turned ond ran North toverds Todd 
Place (Tx. 113). BeZore the shots the two soe were approx- 
imately tio or three feet apart. Then asked if he could 
hear what was said betteen the two men this witness replied, 
"no, nothing whatsoever" (fr. ae : 
“Witness Jett was stending at the bus stop at PFourtn 

end T Street, N. z., weiting for the bus (Tr. O4, 95). 
When he lirst observed the two :2en they were coming out of 
the liquor store (Tx. 95). Alter ther cane out of the store 


the decedent went into the liquor store. Appellant contin- 


ued walkins dorm Yourth Street to Crais's Bs Bar (Tr. 95). 


The decedent reseined in the liquor store for & couple of 
winutes, then lett carrying 2 siall brom bag (Tr. 97). 

The tro men then startec welking from the door to the 
liquor store towards T Street. He heard the decedent 
state, "That he didn't have any money." They then stopped 
three or four doors from the entrance to the Liquor store 
énd the witness heard the decedent state, "I. don't have any 
money, I told you I don't have any money, end I'L vay vou 
when I get it." The decedent next said "I'm not atraid oF 


what you have in your vocket. The decedent : "es shaking 


his finser and right hand in the defendant's face 

(Tr. 98, 100). The witness then heard two shots (Tr. 98). 
He was at that time forty feet away (Tr. 99). All he heara 
was tne conversation from the decedent Brow (Tr. 102). 

The third witness, Maude M. Dates, was in the barber 
shop located in the 1900 dloci: of Fourth Street at about 
*:00 on the date in question (Tr. 75). The decedent Brown 
and appellant Love had a conversation in her presence in 
which appellant astzed cor payment of money. The decedent 


revlied, "I till bay you your money as soon es uy old lady 


sets home" (Tr. 76). The eanount in question was $5.00 


(Gimme 975) 2 

Botn of the sen then left the barber shop (Tr. 77). 
The decedent went into the liquor store. The appellant 
"kept on up towards the liquor stove", but she did not know 
where he vent (Tr. 78). She remained in the barber shop 
door and observed the decedent leave the liquor store in 
@ couple of ssinutes (Tr. 79). ‘The liquor store is about 
four doors from the barber shop (Tr. 79). The tio men were 
walkins towards her. She could only hear the decedent 
Brorm speaking, ". . . he seid he wasn't going to pay any-- 
thing to 2 younz punt” (Tr. 80). They Stopped twenty or 
thirty feet away (Tr. 80). She couldn't hear anythin ap- 
pellent said "because he vas soft." She heard nothing else 


thet the decedent said. "No, the only thing that I heard, 


you. know, he seid he wasn't Going to pay him anytiving, that 
is when I heard the to shots" (Tr. 81). Prior to the 

shots the decedent wes moving his right hend in 2 pointin; 
sesture (Tr. 82). This witness identified clothes of dece-- 
dent. She sat no weapon or bulge (fr. 95) - She @idn't see 
decedent threaten appellant or advence towerds hic. The 
only thing appellant used was his hands and finsers (Tr. 86). 
The decedent was tallin:; loud. Appellant wasn't talizing 
loud (Tr. 89). Appellent had his hand in nis pocket the 
whole tine (Tr. 90). She doesn't tmor if eppellent wes 


talking to the decedent when she cane into the barber 


shop (Tr. 93). When she cane in tney were both in ve shop. 


Brow talized to her end then Love caze up CEOS ae 


(0) Appellant's Testinony 


On Januery 2, 1970, appellant was living with his wire 
and two children at $ Florida Avenue, N. v. (fr. 137). He 
was originally from Philedelphie (Tr. 137). He haa resicned 


from his place of employment at the National Association 


2/ No extensive discussion is required concernins the 
testinony of the remainins sovernment witnesses. 
Two testified concernins decedent's activities prior 
to meeting appellant. The Coroner testified as to the 
cause of death. All of the remaining witnesses iden- 
tified the defendant's clothes and stated they had 
seen no bulge. Witness McNeill testiztied thet decedent 
was in the liquor store for approximately two minutes. 


of Lite Underyriters just vefore Christmas end 


tract with Torm Personnel to Set hin a job after the holi- 


days (Tr. 137). He is a hish school graduate (Tr. 138). 


Appellant had ret the decedent in July or August of 
1959, approxinately five or six months prior to january 2, 
1970 (Tr. 138). They saw each other daily durin; this pex.- 
lod. The decedent informed hin that he had been convicted 
of carrying 2 dangerous weapon (Tr. 139, Dev. Exh. No. 1). 
He learmed that the decedent carried a Sun when they vere 
both outside Crais's Bar in September or October of 1969 
(Tr. 10-C). Decedent snowed hin a sid@ll nickel plated .32 
with a type of clip-on holster (Tr. 140-D). 

In response to 2 gvestion fron nis counsel, eppellent 
testified that on January 2, 1970, he Sot up about 1:30 in 
the afternoon, ceugnt a nwtoe: G2 bus and rode to Fourth 
end T Street (Tr. 140.-D). Cowsel did not @sk him what he 
did earlier that day. However, in response to a question 
from the counsel for the sovernment he stated that between 
1:30 and 3:00, when he lert home, he cooked sometning for 
himself and his kids (Tr. 147). Goverment counsel ques® 
tioned him further: 

Anything else that you can recall? 
(No response. ) 
Sir? 


_No, nothing else, just personal happen-. 


3/ 
ings, thet's ell (Tr. 147). 
i 
iter departing Crom the bus the appellant vent into 
"a JS ay 


! 
the barber shop located in the 1900 block of Fourth Street 


to make arrangement for a hair cut. He spoke with the bar-.. 
| 


ber and Witness Dates briefly. He then sat: the decedent 


Brown comings from the back of the barber shop. Since he 


had loaned Brotm six dollars two to three nonths betore that 
time he asked hin for the "scratch." Brom replied, TT 
ain't cot a damn thing', and brushed on by on@ walked out" 
(Tr. 140-E). Love stayed in the varber shop at least five 
minutes (Tr. 140-7). He then went to the bar and ordered 

@ veer. He drant soe of the beer, came out os the bar and 
walized by the liquor store (Tr. 140-F). He looked in the 
liquor store and thouzht Brom was carrying a check, ay. 
noticed some money beings handled." He went in the Liquor 
store to see about his :oney (Tr. 140-~G). Brorn had a roll 
of tnoney but still refused to pay the $6.00. During the 
course of the conversation Brom made the following state- 
ments: "You ain't going to set a sod damn thing from me" 
(Tr. 14O.-G). “Look, saan, you'd better not never approach 
me about any «2. f. money again, because if you do, I'm 


Ty 


Going to break your neck." “It vou ever approach me about 


3/ Compare appellant's ansrer here with parasrepn 5 in 
his Affidavit set forth in the Appendix to this brief. 


that money again, I swear by God, I'm going to kill you." 


Appellant then testified: 


He was standing like this here for awhile, then 
we ended up walking from the stop, arguing some, 
walking some, and arguing, and no more than one 
or two paces, then he turned on me, he snatched 
me at my collar, there was no shaking of the 
finger, he snatched me by my collar. He said, 
"Look, you'd better not never come to me about 
no money." So I didn't say nothing then, because 
I didn't know what to say, and I didn't even 
know what to do then. I know I was seared, I 
was scared. So anyway I looked in his face and 
like there was a change coming over hin. In- 
stead of the threats or the, "I'll do thing," 

it was lixe he turned and then he says, he went 
like this here (indicating), like ne was going 
to turn and then he sive it a second thought 
and then on second thought, "You'd better zet 
your shit together right now." He went in his 
pocket and I went in mine and I pulled out tre 
pistol and shot him. I shot him, I ran to Todd 
Street, down Todd to 3rd. By the tine I got my- 
self tosether, I was at 4th and Rhode Island 
Avenue. I didn't know what to do. 


Q Directing your attention back to that split 
second when he reached for his pocket, did you 
see him go into his pocket? 


A He went -- he was soing in and he got in 
somewhere about here. 


Q Did you see his sun? 


A No, I seen the impression like a gun, I 
wouldn't know it. 


s+ keke e * 


Q@ One more question, Mr. Love. Was there any- 
thing about his appearance or behavior that made 
you afraid of this man? 


A ‘Well, Brown was big enough to be afraid of 
him. For me, he was much bigger than I was, 
than I am. Brown was a type of person, he is -- 


he is the type of person if he is zoing | to get 
you something or get a point through, he would 
push it all the way, it didn't make no differ- 
ence. ; 


Q Did you actually believe he had a gun on 
him? 


A I know he had a gun on hin. 


(c) Cross-Examination of Appellant 


In order to destroy the effectiveness of the above 


testimony by the appellant the government counsel sought 
to impeach his credibility. This was done very effectively 
in the eyes of the jury, primarily by contradicting his 
testimony given at tne second trial with thet at the first 
trial and also by emphasizing the difzerences in his testi- 
mony with that of the sovernment's key witness, Maude M. 
neces 

After a brie? cross--examination the’ trial was re- 
cessed at 3:50 P.M. on November 9, 1970. The following 
morning counsel for the government proceeded to point out 
numerous inconsistencies between the testimony given at the 
second trial and that siven at the first trial.” Following 
4/ As discussed infra during the lesal argument Witness 
~ Dates also made prior inconsistent statements, but this 

was not brought out during eross-examination. 

5/ As discussed infra during the legal argument the appel- 
lant alleges that he was not afforded an opportunity 


to review the transcript of his testimony at the first 
trial. 


this cross-exanination by the government counsel the Court 
in a bench conference stated its intention to give an 
instruction on! impeachment by prior inconsistent statements 
(Tr. 176, 177). The Court observed that the reading of such 
an instruction "certainly would be damagins to the Defense" 

r. 176). "Iiwill include it as part of the chareer I 
think it's prejudicial to the Defendant" (Tr. 177)._ 

For example appellant testified at the second trial 
that he purchased the gun in February or March of 1969 (Tr. 
163, 164). Government counsel then confronted hin with a 
statement he made at the first trial on July 30, 1970, that 
the gun had been purchased "three weeks or months" before 
the shooting (Tr. 164, 165). Appellant in explanation 
stated that he did not remember being asked this question, 
although according to the transcript he had siven the same 
answer on both direct and cross--examination (Tr. 166). 
Appellant testified at the second trial that the decedent 
had asked him to borrotr six dollars. The sovernment then 
quoted from his prior testimony that the decedent had asked 
to borrow ten dollars (Tr. 166, 167). After a lengthy 
series of questions, appellant testified that he talked 
with Rick, the barber, before talking with the decedent about 


repayment of the loan (Tr. 155, 156). He was then confronted 


6/ Defense counsel stated that they did not desire such 
an instruction. Government counsel requested it as part 
of the charge. 


with his prior testimony where he had testified that he 
talked with Rick the barber efter the decedent left the 
barber shop (Tr. 168). Appellant testified, "Ir you have 
it from the manuscript of the last hearin:, I inazine I did 
say it." The goverment attorney then posed the auestio 
"Q So then your testimony before was incor rrect that you 

cave under oath, is that ricnt"” (Tr. 168, 169). The wit-. 
ness after repeated questions responded, "I can't answer 
it" (Tr. 169). | 

Counsel for the Government next asked appellant to 
re-affirm his earlier testimony that he had sot up at 1:30 
or 2:00 on the day of the shooting (Tr. 170). Appellent's 
testinony from the previous trial was reread where ne had 
testified that he had sotten up in the morning of the day 
in question (fr. 170). He was then asked sevex ral ques-- 
tions concerning whether he had gotten up at 1:30 or 2:00 
in the morning. At this point appellant began to cry in 
the presence of the jury (fr. 170, 171, 172). 

Following the above iispeachment questions the appel.-- 
lant was questioned at length as to whether he Had seen a 
bulge or crease in the decedent's pocket and whether the 


appearance, whatever it was, had been changed then dece- 


7 i 
dent's hand went into his pocket (Tr. 175). At this point 


defendant began erying again, appeared emotionally upset 
—— 
T/ No objection was made to this entire line of questioning. 


and became hysterical, stating, "I can't say whether it 
arfect the crease, I can't say whether it affect the crease, 
I'm telling you now, I can't say it. I'm approaching the 
man for my life, how can I say it. How can I say whether 
it affect the crease. . ." (tr. 176). 

Following a recess the Trial Court instructed the 
jury as follors: 


THE COURT: Members of the Jury, in view of 
the statement made on the witness stand, I'm 
Going to instruct you at this time that you are 
not concerned with the question o¢ punishment. 
It is your function, as you know, to detexsine 
the facts in the case and to determine cuilt 
or innocence. The question of sentence is for 
the Court. This, however, is not a capitel case: 
there is no death penalty involved in this case, 
but as I say, that's not within the province of 
your function (Tr. 178, 179). 


The Goverment rested its case at this point. 


(ad) Jury Instructions 


The instructions primarily of interest in the instant 


appeal relate to the above-quoted instruction on the death 
penalty and the instructions Given by the Court with re- 
spect to Second Degree iturder and Manslaughter. Only por-- 
tions of those instructions are set forth in the Statement 
of Case for the purpose of clarity. The Court's instruc- 
tions on these tro points are set forth in full in the 
Appendix. The below instructions on Second Degree Murder 


were civen to the Jury in their entirety on two occasions 
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during the second trial (Tr. 165 et seq. anit Tr. 401 et seq.). 
As discussed supra the Jury in the Pisst trial could 
not reach a unanimous verdict. The record on appeal herein 
indicates that after deliberating, the gury sent the Court 
the followings note on July 31, 1970: | 
Your Honor 


| 
The jury desires that the court give us the 
law on what 2nd decree murder is and what 
the law is on manslaushter? 
/8/ 
Foran 
After presusably bein: reinstructed, the Jury delib- 


erated further end sent ovt 2 second note: 


Your Honor 


This jury cannot arrive at a decision in 
this case. 
/8/ 


Fonzan 


Although counsel in the instant appeal was not suc- 


cessful in obtainins a copy of the transcript or the instruc- 
tions given at the first trial it is apparent from the trans.- 
cript of the second trial that the instructions, at least 
with Si cya to malice aforethought, were changed sudstan- 


tially. 


8/ Counsel appointed by this Court in the within appeal 
filed with the District Court a motion for production 
of the transcript of the instructions of the first 
trial. This motion was sranted on February 2, 1971, 
and then vacated end set aside on February 12, 1971. 
(See Order attached to Appendix. ) 


ae 


MR. HOFFMAN: Yeur Korner, ZI am going to re- 
quest -- the last trial o? this cease, yor ont 
ted the question o2 the malice instruction that 
I strongly urge the Court to Sive in this case. 


THE COURT: I will give malice in full. I 
will give Judge Robb's instruction on malice, 
and I will add to that. You want the weapon ... 


HMR. HOFFMAN: Yes, I do (fr. 130). 

The Court, in instructin;; the Jury concerning Second 
Degree Murder, also included instructions on the difference 
between First and Second Dezree Murder even though the 
appellant was not indicted for First Degree Murder: 


Murder in the second degree differs from iurder 
in the frist desree in that :aurder in the sec-.- 
oné degree may be committed without purpose and 
intent to Kill, or it may be comnitted with pur- 
pose and intent to kill, but without premedita~ 
tion and deliberation. An intentional killing 
may ove murder in the second degree if premedita-~ 
tion and deliberation do not exist. If the 
defendant hed no purpose and intent to kill, or 
even if he had a purpose and intent to kill, 

but acted without preineditation and deliverxa-- 
tion, then the vnlawful killing, if committed 
with malice, constitutes murder in the second 
degree, rather than murder in the first -dezree 
(tr. 186, 403). 


The new instruction on “alice aforethoucht siven at 
the second trial reads 2s follows: 


To establish the second essential element of the 
offense, it is necessary that the defendant at 
tne time he so injured the deceased nave acted 
with malice. Now malice does not necessarily 
imply illwill, spite, hatred, or hostility by 
the defendant toward the person killed. Malice 
is a state of mind showing a heart regardless 
of the life end safety o:" others, a mind delib- 
erately bent on mischief, a Senerally depraved, 
wicked, and malicious spirit. Malice may also 
be defined as a condition of tind which proxpts 
&@ person to do willfully, that is, on purpose, 
without adequate provocation, justification, 

or excuse a wronsful act whose foreseeable con- 


TS 


sequence is death, or serious bodily; injury to 
another. The use of a sun does not preswwnre 
inalice. If a2 person uses a deadly weapon in 

killing another, malice may be inferred from 
the use of such weapon in the absence of explan- 
atory or mitigatinc: circumstances. You a are not 
required to infer malice from the use of such 
weapon, Dut you mey do so, if you oe it appro-- 
priate (Tr. 186, 187, Loh, 405). 


Manslaughter was defined by the Court: 


anslaushter is the unlawful Killing of @ Nwaan 
being without malice. Manslaughter is commit. 
ted when a human beins is killed unlawfully in 
the sudden heat of passion caused by adequate 
provocation (Tr. 1838, 105). 


At the conelusion of the instructions the Court ad- 
monished the Jury that it should first consider the evidence 
relating to Second Dessree Murder, to only consider the 
question of Manslauchter ir they ound that the government 
had failed to prove any ox the essential elexents of Second 
Desree Murder beyond a reasonable doudt (re. 194, 195). 

Tne Court then stated: : 


I see a look of puzzlement on some of your 
faces. I'll explain that az sain. First, you 
should SOR CCe the indictizent or second decree 
murder. If you #ind that the Governnent has 
proved all the essential elements of second 
degree murder, then your Sinding on that count 
of the indictment as charszed suilty, that is, 
if they have proved all the essential elenents 
beyond a reasonable doubt. Then 1 you would not 
even be called upon to consider the lésser- 
included offense of mans slaushter and you stop 
right there. However, if you find that the 
Government has lailea to prove any of the essen- 
tial elements of second degree murder beyond 
@ reasonable doubt, you would proceed to the 
consideration of saanslaughter. 


= 3 


You may take the case, ladies and zentlemen. 


(Jury Panel went out at 12:43 p.m. Tr. 195.) 


On November 12, 1970, the Jury sent the Court a note 


which read: 


Could: we set a copy of the summation or instruc- 
tions that the Judaze gave the jury at the con- 


i) 


clusion of the trial. 


/8/ 


Forman (Tr. 401). 
The Court informed the Jury that the instructions 
had "not been typed up es yet." The Jury then sent in a 


second note: 


“we would like to hear the part that describes 

what the prosecution must prove in order to con- 

vict him of second desree murder or of the les- 

ser charse of menslaughter (Tr. 402). 

The Court responded to the note: "I will read the 
charge on second degree surder and the instruction on man- 


sleughter at this time" (Tr. 402). 


STATEMENT OF POINTS 


THE INSTRUCTIONS GIVEN BY THE TRIAL COURT TO THE 
JURY WERE PREJUDICIAL AND ERRONEOUS, CONSTITUTING 
PLAIN ERROR 


THE GOVERNMENT FAILED TO PROVE MALICE APORETHOUGHT 
BEYOND A REASONABLE DOUBT 


APPELLANT WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL 
AT THE SECOND TRIAL 


SUMMARY OF ARGUMENT 


I. 

Tae Trial Court committed plain and prejudicial error 
in instructing the Jury that Second Desree Murder did not 
involve the death penalty. The Court further compounded 
this error by siving the jury instructions on the meaning 
of First Desree Murder when this was not an issue in the 
case. 

Tne instructions ziven on the distinction between 
Second Degree Murder and Manslaughter were not lesally cor- 
rect. Further, they were confusinz and did not clearly 
instruct the Jury on the essence of the lesal difiverences 
between the two offenses. 

II 

The; Government failed to prove beyond a reasonable 
doubt, 2 necessary part of the crime of Second Desree Murder, 
that appellant acted with malice aforethoucht. 

III 

Appellant was denied effective assistance of counsel 
because: (a) he vas not afforded an opportunity to review 
his testimony given at the prior trial: (b) there was no 
effective cross-examination of key adverse witnesses; (c) 
there was no informed plea bargainins between the first and 
second trials and (d) the Jury vas not informed that appel- 
lant was under the heavy influence of drugs at the time of 


the shooting. 


THE INSTRUCTIONS GIVEN BY THE TRIAL COURT 
TO THE JURY WERE PREJUDICIAL AND 


ERRONEOUS, CONSTITUTING PLAIN ERROR 

As discussed more fully in the Statement or Facts, 
the Jury in both the first and second trial had considerable 
difficulty in understanding the instructions relating to 
the legal distinction detween Second Degree Kurder and Man-- 
slaughter. The Jury at both trials asked to be reinstruc-- 
ted concerning these two points. The Jury at the second 
trial was obviously confused before they left the court room 
(Tr. 195). There were, of course, major aifzerences between 
the instructions siven at the first trial and those given 
at the second. : 

The Trial Judce committed plain error in instructing 
the Jury that there was no death penalty involved in the 
case. This unusual instruction was not justified by the 
statement made by defendant a*ter he broke down on the wit-- 
ness stand that he was approaching the man for his life. 
This statement is just as susceptible of interpretation as 
@ plea for freedom. It was not prejudicial to the govern- 
ment. The above instruction became even more prejudicial 


when it was coupled with the fact that the Court twice save 


the Jury instructions on the difference between First Degree 
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Murder and Second Degree Murder. Such instruction should 
obviously be used only when an accused is Charzed with first 


degree murder. The Court caused needless confusion by 


introducing the lesally haunting concepts of premeditation 


and deliberation. The resulting impact of the instructions 
on the absence of death penalty and the difference between 
second and Yirst desree murder was to allow the Jury to 
draw the conclusion unfairly that the government nad already 
Ziven the defendant a break by not charging hix with an 
even nizher degree of murder. Thus, in the context of an 
apparently confused and divided jury room, this informa- 
tion could easily have provided the deciding; factual basis 
for an arcument tnat by convicting of Second Degree Murder 
the Jury vas really giving a compromise verdict. The Jury 
should have been instructed only concerning the crime of 
which the defendant was accused, Second Degree iurder and 
the lesser included orfense o:' Manslaughter. 

Even without the obvious prejudice caused by includ-- 
ing instructions on the death penalty and First Degree 
Murder, it is easy to understand the Jury's difficulty in 
applying the instructions given on Second Degree Murder to 
the facts of the instant case. As indicated Supra, the 
Court stated the following with respect to a Tinding of 
malice essential for a conviction of Second Degree Murder, 


. 


"Malice is a state of taind showing a heart rezardless of 


21 


the life end safety of others, a mind deliberately bent on 
mischief, a senerally Gepraved, wicked and malicious spirit. 
Malice sway also ve defined as a condition of mind which 
prompts a person to do willfully, that is on purposes with- 
out adequate provocation, or excuse a wrongful act whose 
foreseeable consequence is death or serious bodily injury 

| 
to another" (Tr. 186, 187). The Court then, in apparent 
reliance on Belton v. United States, 127 U. S. App. D. C., 

i 
382 F. 2nd 150, 153, 154 (1967), stated, "The use of a gun 
does not presume malice. I a person uses a deadly weapon 
in killing another, malice may be inferred £rom the use of 
such weapon in the absence of explanatory or nitigating 
cirewnstances. You are not required to infer saalice from 
the use of such weapon, but you may do so, iti you deem it 
appropriate." The effect of this instruction was to permit 
the Jury, if they became confused concerning the distinc- 
tion between Second Desree Murder and Manslausnter to con- 
vict appellant of Second Degree Murder simply because a 
dangerous weapon was used. The inclusion of this instruc- 


tion permitted the Jury to disregard or give minimal weignt 
to the previously stated definitions of malice which have 


| 
been longs established in this jurisdiction. 


In Belton v. United States, supra, this Court stated: 


Malice is an ultimate fact that can rarely 
be proved by direct evidence. It is both desir- 
able and necessary to instruct the jury that 


they may infer the existence of malice fron - 
otner evidentiary facts, including the deadly 
nature of the weapon utilized. But that does 
not mean that the law infers" malice from use 
of a deadly weapon. Helice may be established 
by reference to either of tro standards: One, 
@ subjective standard -- whether the defendant 
actually intended or foresat that death or ser-- 
ious dodily harm would result from his act: 

and the other, an objective, “reasonable man" 
standard - whether the defendant sz:ould have 
foreseen that such result was likely. It is 
for the jury to determine whether the requi- 
site, state of mind or negligent pattern o7 be-- 
havior existed (p. 153, 154. Footnote omitted); 


In Fryer v. United States, this Court approved the 
Court's instruction on Manslaughter: 


Manslaughter .. . is the ae killins of 
@ hunan beings without malice. 


in U.S. v. Hamilton, 182 F. Supp. 548. 551, D. C. D. C., 
Judge Holtzoff stated the essential difference between 
Second Dezree Murder and Manslaughter: 


The next question is whether he is cuilty 
of murder in the second der:ree or of manslaugh- 
ter. The difference between murder in the second 
desree and :zanslaushter is sound in the pres-. 
ence or absence of malice aforethougcht. If 
there was ‘aalice aforethnought, this would be a 
case of murder in the second dezree. If malice 
eforethought was lacking, it is menslaushter. 
Malice aforetnought or malice, as it is some- 
times called, is a word of art. Malice in the 
law of homicide denotes a vicious and wicilzed 


Q9/ 93 U. S. App. D. C. 34, 207 F 2d. 134, 138 (2993): 
Cert. Denied 346 U. S. 885: rehearing denied 346° 


928. See also Bishop v. U. S., 71 App. D. C. 132, 


107 F 2d 297 (1 ; 


state of mind. It is sometimes described, some-- 
what picturesquely, as a heart fatally bent on 
wnischnie? and umaindful of social duty. “hile this 
definition may be physiolosically inaccurate, it 
is very descriptive. The Court is of the opinion 
that there was no malice in this case in the le- 
Gal sense. Moreover, any reasonable doubt as to 
the nature and desree of homicide snould inure 

to tne defendant's benefit. 


The effect of the instructions in the instant case 
enabled the Jury to equate erroneously the: use of a weapon 
with malice aforethoucht. This plain error was compounded 


by the Court's instructions on Manslaurch 


rere) 


part as follors: 


The essential elerents of menslaughnter, each 
of which the sovermzent must prove beyond a2 rea- 
sonable doubt are: 


1. That the detendant inflicted an injury or 
injuries upon the deceased *rom which tne deceased 
did die. 


2. That the dewendant so injured the deceased 
in the heat of passion. 


3. That the heat of passion was caused by ade- 
quate provocation. 


4. That the homicide was committed without 
legal justiivication or excuse (fr. 188, 407). 


it is apparent that the above instruction must heve been 
confusing to the Jury in the context oz attempting to decide 
whether to convict appellant of Second Dezree Murder or 
Manslaughter (Tr. 402). Not only was the governnent not 
attempting to prove "beyond a reasonable doubt" that defend. 


ant acted in heat of passion with adequate provocation, the 


oh. 


MOG Sto GE > be More Tb ct et Gy he 


Governnent vas attepting to prove malice altorethought 


(Tr. 200, 205, 218). In order for the zovermnent to con-- 


viet of lenslaugnhter it was necessary to vrove beyond a 
reasonable doubt en unlawful killings was comsitted tithout 
legal justification or excuse and without malice afore- 
thougnt. 


further confusion was doubtless created in the Jury's 


thing when the Court, in explaining the above elements which 
the Zovermgent must prove beyond a reasonable doubt, seemed 
to indicate tnat in “act the burden of proof tras on the 

nt to prove eleuents tyvo and three: 


To establish the second and third essential 
eleents, of the offense, the defendent rust 
have injured the deceased in the heat of pas-. 
sion caused by adequate provocation without 
malice. 


If @ homicide is committed in the heat of 
pession, caused by adequate provocation, the 
offense is mansleuchter rather than murder. 


In addition to adequate provocation, there 
must be heat of passion caused by that provoca.- 
tion. 


Both provocation and passion must exist at 
the time the injury or injuries causing the death 
of the deceased are inflicted. 


Heat of passion includes race, resentment, 
anger, terror and fear. Heat of passion -:say 
be produced by fear as well as by rage. 


Provocation, in order to be adequate to re-- 
duce the offense from murder to manslaughter, 
must be such as mizht naturally induce a rea- 


sonable cian in the passion of the moment to lose 
selr--control and commit the ect on iapulse and 
without reflection. ! 

A blow or other personal violence may con-- 
stitute adequate provocation, out 2 trivial or 
slishnt provocation, entirely disproportionate 
to the violence of the retaliation, is not ade- 
quate provocation to reduce the offense from 
murder to muansleusnter. 

Mere words standin; alone, however} no matter 
nov insultincs, offensive, or abusive, ere not 
adequate to WEguce & homicide from murder to 
nenslaughter:+ 


It icust be such provocation as sroulLa arouse 2 
> tnt ins 
reasonable, sober man (Tr. 188, 189, 405, 407). 


he effect of the above instructions was thet unless 


the Jury found “heat o> passion” and “adequate provocation", 


as defined above, they :ust find defendant guilty, if at 
all, of Second Degree Murder. However, on the Sects of this 
case, the Jury :aight well have concluded that the zovern- 
ment railed to prove pevond a reasonable doubt that the 
defendant acted with "a :2ind delibderately vent on mis-- 
chief, a senerally depraved, wicked and malicious spirit® 
or’ “wilfully. . . on purpose." The Jury mignt 2lso have 
concluded that the defendant did not rill witha excuse or 


legal justification ané further that his reaction to the 


conflict with the decedent tas not thet of a reasonable man. 


i10/ The Court did not include a statenent that mere words 
coupled with threatening sestures permitted an infer- 
ence of adequate provocation. 


Thus, under tne instructions Siven, the Jury would be Yers 
in a dile: without clear concise instructions setting 
forth the essential difverences between Secong Desree Murder 
and Manslauchter. if, for exeaple, the Jury concluded that 
the defendant acted while in an enotionally asitated or 
extremely confused state or :zindg or from a Year thet was 
unreasonable or uistaen, they were required to convict hiin 
or Second Desree Murder. 

in U.S. v. Eduonds, 53 7. Supp 968, 970 (D. c. p. 
1960), Judse Holtzorr SurMarized nis instructions on the 
difference between Second Decree Murder and hanslauzhnter 
as follows: 


first, it is contended that a verdict of 

Suilty of murder in the second desree vas con- 

rary to the evidence, and that the defendant 
should have been convicted of “anslaugnter, 

if at all. In its charge to the jury, the court 
defined murder in the second desree as a killing 
with malice aforethousht, but without a purpose 
Or intent to lill end without premeditation 
and deliberation. On this subject the court 
instructed the jury in detail. These instruc- 
tions inay be briefly Sumiarized as follows. A 
killin: under the influence of assion, induced 
by insufficient i ay be x 


Gal zzalice 
*2€an a malicious or mal.. 
x ¢ personal hatred or hostility 
ward the deceased. It is a state or ind 
which shows a heart umaindful of social duty 
and fatally pent on mischief, or which Prompts 
@ person to do an injurious act wilfully to the 
injury of another. Liggins v. United States, 
54 App. D. C. 302, 297 F. 881. Kansleushter, 
on the other hand, is the unlawful killin: of 


~ 


a human being without malice aforetho ucht. ir 
the killing is comnitted in a sudden neat of 
passion, caused by adequate BESS tion, the 
crine may be reduced from murder to manslauga- 
ter. (Ewhasis supplied. 


There is, of course, a substantiel difference between 


at 


an instruction statin= that if a jury finds insufficient 
i 

provocation they may find Second Decree Murder and one in- 
structing them that if they find insuff icient provocation 
they must find Second Dev;sree Murder. 

from the foregoing consideration or the Court's in- 
structions to the Jury it is apparent that they are so 
prejudicial and erroneous as to require « reversal or the 


conviction oF second decree :nurder. 


It 


THE GOVERNMENT YSILED TO PROVE MALICE 
APORETHOUGHT BEYOND A REASONABLE DOUBT 


, : Salas ara eee 
The Court instructed the Jury concernins; the meaning 
{ 
or = reasonable doubt as follows: "It is such @ doubt as 


would cause a juror after careful and candid and impartial 
consideration of all of the evidence to be so | undecided 
that he cannot say that he has an abiding conviction or the 
defendant's zuilt. It is such a doubt as mould cause a 
reasonaole person to hesitate or pause in the srever or 


more important transactions of life" (Tr. 184). As dis- 


cussed supra, the Jury in both trials was obviously con~ 


cermed «rith the adequacy of the covernment evidence relat- 
ing to malice arorethousht. 


4. careful revietrr of the evidence reveals that the 


‘cvcrmment proved nothine but the shooting which had al- 


ready been stipulated into evidence. The sreat bulk of the 
witnesses, had no personal knowledte whatsoever concerning 
the circumstances relatinz to the shooting. The three 
eye--witnesses presented by the sovernment presented no evi-- 
dence establishing beyond a reasonable doubt that the 
defendant, acted with a state of mind showing a heart or mind 
deliberately bent on mischier, a generally depraved, wicked 
and :ralicious spirit. Sixilerly, there was no evidence of 
a mind that wilfully directed a wronzful act whose fore-- 
seeable consequence was deatn. <A careful review of the 
evidence presented by tritnesses Moore, Jett and Dates re- 
veals that the government failed to prove malice avore- 


11/ 
thought beyond a reasonable doubt. 


11/ See detailed discussion of the testimony of these 
three witnesses set forth in the Statement of Case. 
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Tit 


APPELLANT WAS DENIED EFFECTIVE ASSISTANCE 
Om COUNSEL AT THE SECOND TRIAL | 
eo 


It is with great reluctance that the issue of effec. 


tive assistance of counsel is raised in the instant appeal. 
An examination of the files and the transcript or the first 
trial reveals that Court appointed counsel were doth dili-. 
Gent and vigorous in the presentation of their defense at 
the first trial. However, 2 number of points occurring in 
the course of preparation and conduct of the second trial 
leave the distinct impression that the unfavorable outcome 
may Nave resulted from actions of counsel which plotted out 
the Seo a of a substantial defense. Scott v. United 
ae There are four disturbing points sequtr ine some 
| 


mention. 


The first is the failure to permit appellant an oppor.- 


tunity to review his testinony siven at the first trial. 

As set forth in detail in the Statezent of Case, the sovern-. 
ment literally destroyed appellant in the eyes of the Jury 
by pointing out discrepancies in his prior testinony relat-- 
ing to matters such as then he got up on the dey in ques-: 
tion, when he spoke to Rick the barber and = he pur- 

12/ Vol. 98 Washington Law Reporter p. 789: See also U. Ss. 
“ v. Hammonds, Vol. 98 Washington Law Reporter p. : 


and Matthews v. United States, Vol. 99 Washin-ton Ler 
Reporter p. 5/tl. 
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chased the gun. None of the factual discrepancies directly 
related to a material element in the case but rather they 
permitted the Jury, with the urzing of sovermment counsel 
and the Court's instructions, to disregard all of appellant's 
testinony (Tr. 221, 222). It also resulted in appellant 
breakin:;; down in front of the Jury and beins; unable to 
answer on cross~examination critical questions relating to 
whetner he reasonably believed the decedent tras threatenins 
nis life. It is axiomatic that no lawyer should permit his 
client to offer testiszony in any hearin:: of issportance with-~ 
out first advisin: the client that he should, as a matter 
of prudence, review any prior statements made by him which 
are in the possession of adversary counsel. 

Secondly, a comparison of the transcripts of the two 
trials reveals that at the second trial counsel practically 
abandoned any cross-examination of adverse witnesses. For 
example, cross-exainination at the first trial of Witness 
Dates, the inain eye witness, consisted of eight pases of 
cross--examination and two and one-half pages of re--cross. 

At the second trial, cross--exanination lasted for barely 


two and one-half pases and re-cross for barely one and one- 


half pases (Tr. 88, 92). At the first trial this witness! 


testinony vas vigorously challenzed. At the second it was 
left virtually untouched. At the second trial the sovern- 


ment relied heavily on the testinony of ‘Witness Dates to 
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impeach the defendant. The sovermzent forced him on cross-.- 
examination to state that Witness Dates as wrons when she 
said he lert the barver shop right behind the defendant 

(Tr. 140): that she was trons in testifying that he had men- 
tioned the amount o2 $5.00 in ner presence in the barber 
shoo (Tr. 150; and thet she was “entirely rons" in stating 


that she wes talkins vith the decedent then appellant cane 


up to the two of thea (Tr. 140-2). Thus, the question of 


25s 


the credibility of Yitness Dates became an, ‘Lportant issue. 
However, this was not even pursued on cross - _jexexinevion at 
the second trial. 

“Witness Dates testified that she stood in the door 
of the barber shop and watched the two men go towards the 
liquor store located four doors ave y (Tr. 78). Sne saw 
the decedent come out of the store in a couple of minutes 


, 


(Tr. 79). The two men were talk King twenty or thirty feet 
Ty, 


from her (Tr. 80). She heard the decedent say he wasn't 


going to pay anything to a young punk" (tr. 80). This state- 


ment was made while the xen were "walking toverds" her 


(Tr. 80): 


Q He called him a young punk? 
A Yes (Tr. 80. 
* * % 


Q What heppened a fter they stopped, did you 
hear anymore of this conversation between the 
tro of then? 


A No, the only thinc: that I heard you know 

he said he wasn't Soing to pay hin anv 2275 543/ 

that is when I heard the tvo shots (Tr. 81) .=2: 

(Ezphasis supplied. ) 

Counsel for appellant knetr that the above testimony 
wes inconsistent with the testinony of this titness given 
in a statement to the police officer end also et the first 
trial. At the first triel Yitness Dates had testified on 
direct exainination that she nad heard more than one state- 
ment. 

Q Covld you ---- coulda you further hear rhat 

they were savins as they walked towards you, 


ina. * ara? 


A Yes. I heard then 
said, ves. wn, 


we 
hear; anything that Bernard 
emphasis supplied). 


At the first trial counsel directly confronted this 
witness with the fact that she had neard statements other 
than the one that he wasn't going to pay a little punk, by 
confronting her with her statement Siven to an officer of 
the homocide squad: 

Q@ Do you recall asking to give -- were you 

asked to give a full statement of what happened 


and what you saw and do you recall statins that 
you couldn't hear everything they said, put I 


13/ This witness had previously testified concerning her 
relationship with the deceased, "We were just close 
friends" (Tr. 74). 


14/ P 


: references are to transcript pages of the first 
trial. 
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heard Brown tell Bernard, man, if that is the 

way you feel, I won't sive you a mother fuck- 

ing thing? 

A Yes. 

Q You did hear that language? 

AD Yes | (ireii)e 

Thus, even though the testimony of this witness was 
inconsistent with, not only her statement to the police but 
also her testimony at the prior trial, this fact was not 
brought out to the Jury at the second trial. Also, at the 
first trial counsel established fron this witness on cross- 
examination that the decedent was making motions with his 
right hand and finser about an inch fron defendant's Pace 
(Tr. 75). This was not brouznt out at the second trial. 
Counsel also established at the first trial that the barber 
shop door was closed (P. 79). Furthermore, she first tes- 
tified that January 2 wasn't cold (P. 78). rt was 2 
beautiful day, but she couldn't remexder if the day was 
bright and sunny or cloudy and overcast (P. 80). None of 
these questions were even mentioned on cross-examination 
at the second trial. 


| 
At the first trial Witness Dates testified on direct 


examination: 


Q What did you do when Mr. Brown fell? 


A I ran to him (P. 69). 
At the second trial Witness Dates testified as 


follows on direct examination to the same question: 
Q Now, what did you do when Mr. Brown fell? 
A I ran to the telephone to try and get help. 
Q Did you go to the body at all? 


A Yes, that is the first thing I went to 
(Tr. 83). 


No objection was sade to the obviously leading ques-.- 
tion propounded by government counsel. Neither was any 
reference made to the plain discrepency between the testi- 
mony given at the first trial and that given at the second 
trial. 

The testimony of Witness Dates at tne Sirst trial was 
inconsistent with that ot eye-witness Moore who testified 
at the second trial that before the shots the two men were 
two or three feet apart (Tr. 114). Vitness Moore testified 
at both trials that he had obvserved the two men prior to 
tne shots (Tr. 113). However, he also testified at the 


first trial that he didn't pay any particular attention to 


the two men, "Not until I heard the shots" (P. 116). On 


cross-examination at the first trial, counsel established 
that this witness had told an officer of the homicide guad 
that he heard what sounded like a gunshot and at that time 
observed two Negro males standing on the sidewalk about 
twenty feet in front of the bus (P. 118): 


Q Did you say that? 


A Right (P. 118). 

At the second trial counsel did not even cross--examine 
this witness (Tr. 116). | 

The third eye-witness, Jett, testifiea at tne first 
trial that he first observed the tio men prior to the time 
the decedent went into the liquor store (P. 04). At the 
second trial he testified that he Tirst observed appellant 
when they were coming out of the Liquor store (Tr. 95). 
This inconsistency was not pointed out to the Jury. There 
was no effective cross--examination of this itness (Tr. 102) 

A third disturbinz aspect of trial preparations for 
the second trial is the fact that apparently neither 2ppel.. 
lant nor his counsel ever @scertained prior to the second 
trial whether the Jury in the first case had voted 10 to 2 
for acquittal or 10 to 2 for conviction. Tt is difficult 
to imagine how any intelligent plea bargaining or planning 
of trial stratesy could have been made without the answer 
to this vital question (Tr. 3). Certainly counsel should 
have sought the assistance of the Trial Court, if necessary, 
in order to obtain this information prior to the second 
trial. <A final disturbing matter is that apparently a 
conscious decision was made that the appellant should twith- 


hold from the Jury testimony that he had shortly prior to 


the shooting taken 2 substantial emount of drugs. In 


3% 


retrospect er would appear to have been a serious error 
1 


in judgment.” — 


CONCLUSION 


Fron the foregoing consideration of the facts and 
legal argument it is abundantly clear that the tithin 
matter snould be remanded for a new trial. 


Respectfully submitted, 


Bradley G. McDonald 
Counsel for Appellant 
Appointed by this Court 
1100 Seventeenth Street, N.Y. 
Yashington, D.C. 20036 


Certivicete of Service 
I nereoy certiry that I served a copy o- te <ore 
“oins Brie? on the ovlice of the United States Attorner, 
United States Court Hovse, Yashinzton, D. C. 20001, this 
19tn day of April, 1971. 


Dradley G. meDonald ~~ 


15/ It is not necessary to consider here the question of 
instructions if the testimony on drugs had been admit- 
ted into evidence. See Am Jur 2d, Criminal Law 
Section 109: 40 An Jur 2d Homicide Section 133. 
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JAMES F. DAVEY, Clark 


UNITED STATES DISTHICT COURT 


FOR THE DIST:ICT OF COLUMSLA 


UNITED STATES 


vs. Criminal Ro. 431-70 


BERNARD R. LOVE 


It is this _/’ — day of February, 1972, 


ORDERED that the aoplication and authorization for transcript at 
the expense of the United States, filed in the above entitled case ca 
the 2nd day of February, 1971, be, and it is hereby, vacated and sev 


aside. 


The Affidavit of Appellant which 
was referred to in the brief has 
not been received from Lewisburg, 
Pennsylvania, and is therefore not 
attached. 


_APPENDIX B 


UNITED STATES DISTRICT COURT 
FCR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA 
Criminal Case No. 431-70 


“VSo 


BERNARD LOVE 


1 ce ce oe ce oo oo 


Washington, D. C., November 12, 1970 
| BEFCRE THE HONORABLE JOHN EWIS SMITH, Jro, United 
States District Court Judge. 
APPEARANCES: 


{As heretofore boted) 


(Defendant, Defense Counsel, COREE Counsel prese 
in courtroon) 
THS COURT: Gentlemen, I have a note from the jury. 


It reeds as follows: Could we get 2 copy of the 


summation or instructions that the Judge gave the jury at the 


conclusion of the trial. 

That is signed by the Foreman, James Evercott. 

I intend to bring them in and explain: that the full 
instructions are not availiable. T here is no Se anserioe of 
the instructions at this time, but if there is any specific 
request they have in mind, anything spec fic they want re- 
read, JI will re-read it. 

“Is that agreeable? 
MR. TINNEY: | ves, Your Honor. 


MR, HOFFMAN: Yes. 


s 


THE COURT: “Bring the jury ing . 
: SS 10: 45 acm. the Jury entered the- courtroon) 
THE COURT: Good noraing, ladies and Gentlonea. 
Who is your Se 
FOREMAN: I am ir, Everett. 
COURT: I have a note: Cou2d we gota copy of 


the summatioa, or instructions that the Judge gave the jury x2t | 


the conclusion of the trial. 
Is that the recuest of all the members of the Jury? 
THE FOREMAN: Yes, 
TRE COURT: Indies 2nd Gentlemen; the summation or 
instructions kaye not bean typed up as yet. 
In cher words, there is no transcript of those 
instructions so that they cap be fursished to you. 
However, if you have any Specific question about the 


charge that I gave, if you will submit that in Writing, I will 


be glad to re-read any portion of the charge that you want to 


hear. 


_ THE COU8T: Yes, go back and resume oe delibera atioz; 
and if you have any specific request, I will xone that ee you. 
_ THE FOREMAN: SEeS you, sir, | 
ai: 20 a.m. with the Defendant,’ Defense Counsel, 
Government Counsel present in the Sountnoon) 

: eS. COURT: | We have a note BEE reads 2s follows: 
We ‘wou d like to hear ‘the Part that describes what Eee 
prosecutics must Erove in oer to convict him of second 
desree motes or of are lesser charge of manslauzhter, 


I will read the charge on second Gegree murder and 


: 


instruction on mauislaughter at this tine. 


aR. TINNEY: All right, 

MRe BAILEY: That is agreeable to the defense. 

BR. HOFFMAN: BC CCE nn tos aT. 

(The jury eatered the courtroon) 

THE CQURT: Mr. Foreman, your note ‘reads 2s follows: 
We would like to hear the part that deseribes what the 


prosecution must prove ip order to convict hin of second descr 


Is that the desire of all the menbors of the jury? 
THE FOREMAN: Yes. i 


THE Count: The essential elenents of the offense of 


murder in the Stee degree, case of Which | ‘the USERS BESS 


prove “beyond a reasonable doubt are: 


€ 
nurder or ‘the Yosser charge of nanslughter. : 


1. That the Defendant inf2 ited ap ingury or ingerach 
upon the decoased from which the Soecescn Caos, 


2. That the Deferdant at the time. he so injured the 


deceased, acted with malice.) . cE : 
. ~~ q 
surder in the Sear degree difiers frem murder in | 


committed Without purrose and tates to it or it may be For oerbental 


t without premeditation and 


Ap intentional k22]iog hay “be murder in the secon 


wed 


Gegree if premeditation and deliberation do not exist and 
lee the Geferdant had no purpose and intent to kill or even 
if he had a purpose and inteat to kill, but acted wihout 
premediation and deliberation, then the unila wwiul killing, 


1£ connitted with malice, constitutes murder in the second 


degree rather than murder in the fist degree, 
SES ee ee 
To establish the first ESE SELLS of the 


offense, zt is necessary that the defendant have inflicted an 
injury or injuries upon the deceased and that the deceased 
have died.as a result of such injury or injuries. 

To establish the second element of the offense, it 
is necessary that the defendant at the time he so injured the 
gecoxzed, have ESSE oe micas) 

Now, ee is ‘defined 2s follows: . EASES does OE 
necessarily imply 411 will, spite, hatred or hostility by the | 


Y 


defeadant hossmin the person erated 


Malice is 2 state of miodg, Showing a heart regardless) 


of the life ahd Safety of POLES, a ning delibe rately b 

mischief, a generally tote’. wicked and matiotous spirit. / 
: ee? Oeeeew=swéc = ———~ 
ie Malice may also be defined as a condition of mind 

which prompts a person to do ERELESG that is, on purpose, 


without adequate provocation and 1 justitiention Or excuse, 2 


wrongful od aeee foreseoabie Consaqnoncre a either death or 


great bodily injury to acother, 


The use of a gun does not presume malice, If a persc 
uses a deadly weapon in killing another, malice may be inferre. 
from the use of such weapnnn in the absehce of explanatory or 
mitigatiog circumstazsces, : 

, Tyagi ee to infer malice from the use of 
such weapon, but you may do so if you dean at SESS 

Now mansla Soe is the ualayviul killing ofa human 
being mienone sehen. 


Manslaughter is committed when a human being is killed 


unlawfully in the sudden heat of pre ssion caused by adeauate 


"The essential elexents of me anslaughter, each of which 
the gover nnent must prove Sees a easonable doubt . are: - 


ae ‘That the" defendant inflicted an Fojary, ox injurie 


 upop the deceased fron whica the deceased did Sco 


20 That. the defendant : So injured the deceased in the 
heat: of passion, 

3. That A en aN passion ans ss by aoe 
provocation. 

4. That the homicide was comnitted without legal 
justification or excuse, Al s 

_To establish the first essential SRSEEES, of the 
offense, it a necessary that the cefenda ant ae inflicted an 


injury or injuries upon the deceased and thes the Cecenzsad 


have died as a result of such injury or injuries.- 

To establish the second and third essential elements. 
of the offeas2, the defendant must have injured the decensed 
in the heat of passion caused by adequate provocation without 
nalice, , 

If a homicide is committed in the heat of pession, 
caused by adequate provocation, the offense is mansloughter 
rather than murders . 

In addition to adequate provocation, there must be 
heat of passion caused by that provocation. 

; Both prevocastion and passion must exist at EEC time 
the injury or injuries causing the death of the deceased are 
Antlicted. 


Heat of passion: includes rage, resentment, anger; 


terror and fear Heat of pe en may be produced by Prec 


‘ 


as well as by-rage. 

_ Provocation, in order to.be adequate to-reduce .the 
offense from murder to acacia, Gest be such as might 
natually HEEEES 2 CEE man in the GEESE of the monent | 
to lose , Beet een co and commit the act en inpuise and weehoee 


reflection, 


ie blow or CoS LS VERSE may constitute 


a 


adeauate provocation, but a trivi al or Pree POSOMCC HC AONS ent 


/ disproportionate to the violence of the retaliation, is not 


adequate provocation to reduce the offense from murder to 


manslaughter, 


Mere words standing alone, however, no matter hew 
insulting, offensive, or abusive, are not adequate to reduce 
a homicide Prom murder to manslaughter. : 
It must be such. provecatica as would arouse a 
reasonable, sober man. - : Eee as x pearctel cmetina 1 re 
‘Jo establish the fourth essential element of the oe 
it is necessary that the homicide have been committed without 
legal justification or excuse. 3 : 
Justifiable homicide is eS pecessary killing 
of another in. pe x formance ota legal duty, or where th 
“who kiiis,. ‘not being: himseli. at fault, had a legal right. 
Excusable honicide occurs where. the person who “ills, 
although himself at fault, had- -the legal right so -to kill, oz 
. Whore the killing was the ¢ accidental result of a lewful act 


done in a lawful manner, 

You may resume your deliberations, Ladies and 
“Geptlenen, 

THE FOREMAN: ‘Thank you. 


THE COURT:...All right. - 
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.(Defendant, Defense Counsel, Government Counsel prese: 


(Verdict, 1:40 p.m.) 


THe DEPUTY CLERE: Mr. Foreman, 


at a verdict? 


FOREMAN: Yes, we have. 

DEPUT: Y CLERK: Eow do you fing the defendant as t 
second Gesree murder? 

FOREMAN: We find the cefendant suilty. 


DEPUTY CLERK: Lad and Gentlemen, you 


the verdic 


everyones 


ausyw 
Anythins further 
Temdars 


o 


‘You may now retire to the jury tounge. 


‘This record is cortivied by the eee to be the 


official transcrivt of the aboveeont = ted proceedings 
of the 12th of November, 1971. - 
a $ 


y Citic 


APPENDIX C 


AFFIDAVIT 


COUNTY OF | 
STATE OF PENNSYLVANIA 


(Commonwealth of) 


Bernard R. Love, having been duly sworn on oath, 
states the following on personal knowledge and information: 

1. That he is the Appellant in Criminal No. 24,953 
presently pending in the United States Court of Appeals for 
the District of Columbia. | 

2. That following his first trial in the District 
Court on the charge of second degree murder he was informed 
at different times that the hung jury had voted 10 to 2 to 
acquit him and also that the jury had voted 10 to 2 to 
convict him. That he never has been informed as to how they 
actually voted. 

CE, 3. That he signed a statement on May 12, 1970, agree- 


7 FO Kn. fF Nae. 


Shbr eo 


ing to plead guilty to involuntary manslaughter. 


4, That in preparation for his second trial he was 
never afforded an opportunity to read the transcript of the 
first trial, including his own testimony. That from the 
time of the first trial to the second he was in jail. 

5. That he had informed his counsel in a written 


statement given prior to trial that on January 2, 1970, he 


got out of bed at 1:00 P.M. That prior to going to the 
Aee,.O = : 


WAS NivER AFurace A ee2 


Si ap vo FEAR IW 
Or Cow, pRne FE. r | : 


Wie sea COMPA Hew wiles ¢ 


1900 block of Fourth Street, N. E., where the shooting took 
place, he had fixed himself up with drugs by taking a 
mixture prepared from four capsules of heroin, one capsule 
of cocain and methadrine. That he was under the impression 
that his counsel did not wish him to mention this fact to 
the jury. 

> 


ernar ° Ove 


Subscribed and sworn to before me this [3 day of April, 


\ vl 


1971. 


Parole Ctticer Authorized by 
Act of July /, 1329, to bietine 
ister oaths (18 0.5.0. 4u0s)) 


i ont srg 


eee A 


. the United States District. Court 
© ter ‘the. District bind ‘Columbia 


PR eraacece kas 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Did the court’s instructions to the jurors constitute 
plain-error when they regarded: 


(1) the admonition that the dealth penalty was not in- 
volved in this prosecution for second degree mur- 
der following an excited statement of appellant 
under cross-examination which could be construed 
as a bid for his life from the witness stand; 

(2) a brief explanation in model fashion concerning 
the difference between first and second degree mur- 
der? 


II. Was there sufficient evidence of malice afore- 
thought? 

III. Was there ineffective assistance of counsel based 
upon inessential differences in the conduct of the defense 
in a second trial by the same counsel when the first trial 
ended in a mistrial? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,958 


UNITED STATES oF AMERICA, APPELLEE 
%. 


BERNARD R. LOVE, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was tried by jury before Judge John L. 
Smith, Jr. November 9-10, 12, 1970 on an indictment 
charging second degree murder (22 D.C. Code § 2408). 
Found guilty on this and a previously tried carrying a 
dangerous weapon count (22 D.C. Code § 3204) * appel- 
lant was later sentenced to a term of imprisonment of 
five to twenty years for the murder offense and concur- 
rent with that, to one year imprisonment for the weapon 
offense. 


1 The case was previously tried by a jury July 29-31, 1970 before 
the same judge who accepted a guilty verdict on the second count 
of the indictment charging the weapon offense. The jury could not 
agree upon a verdict with respect to the murder count and a mistrial 
was declared. Cr. No. 431-70. 


(1) 


2 


The deceased in this case, James Brown, was shot twice 
on January 2, 1970 around 4:00 o’clock in the afternoon 
by appellant during a street argument (in the 1900 block 
of Fourth Street, N.E.) in which appellant sought pay- 
ment of an apparent loan. By overwhelming evidence the 
deceased, neither threatening appellant nor carrying any 
weapon, was shot by appellant, apparently indignant at 
seeing the deceased with money while claiming inability 
to pay the apparent debt. Appellant claimed self-defense. 


The Government’s Evidence 


On the afternoon of January 2, 1970 the deceased left 
the residence of a woman friend, Shirley Munford, to go 
to a liquor store a block or so away to buy some alcoholic 
beverage and other items for which she had given him ten 
dollars and another person, Sarah Eley, had given him a 
dollar and a quarter (Tr. 13-14, 24-25). 

Before the deceased went into a liquor store, he was 
talking with Miss Maude Dates in a nearby: barber shop 
on Fourth Street. Appellant approached them and asked 
the deceased when was he going to pay him his money, 
with the reply “I will pay you your money as soon as my 
old lady gets home” (Tr. 76-77, 98). The deceased left 
the barber shop and went into the Terminal Liquor Store, 
four doors away (Tr. 77-79). There a sales clerk, Her- 
man MeNeil, previously acquainted with the deceased, sold 
him a half pint of Canadian Club, ginger ale, two cups, 
and a pack of cigarettes. The deceased paid for his pur- 
chases, which were put in a bag, with a ten dollar bill— 
not from any apparent roll of money (Tr. 31-32, 86). As 
the deceased came out of the liquor store with his pur- 
chases, Miss Dates saw appellant approach him and as 
they walked along the street toward the barber shop where 
she was observing them she heard them talking about 
money. The deceased said “he was not going to pay any- 
thing to a young punk” (Tr. 77-80), as he gestured with 
one hand while holding his bag with the other (Tr. 81, 
88, 91). The deceased did not reach into his pocket, 
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threaten appellant, or advance toward him in any way 
(Tr. 82, 90-92). Just before reaching the place where 
she was standing, the two men stopped and Miss Dates 
saw appellant produce a gun and fire twice (Tr. 81, 91). 
The deceased, still holding his bag, staggered past her 
and fell. Appellant ran after the shots were fired (Tr. 
83). 
Malachi Jett, who knew neither appellant nor the de- 
ceased, was waiting for a bus at a stop across the street 
from the liquor store when he saw both men come out of 
a shop and walk along the street (Tr. 94-95). The de- 
ceased went into the liquor store and appellant continued 
along the street toward a bar (Craig’s Bar). When the 
deceased came out, appellant approached him and walked 
along the street with him. The deceased was heard telling 
appellant he did not have any money (Tr. 96-97). Ata 
point not far from the barber shop the deceased was again 
heard to say “I don’t have any money, I told you I don’t 
have any money, and I'll pay you when I get it” (Tr. 97- 
98). Later, the deceased said quite loudly, “I’m not afraid 
of what you have in your pocket”, as he shook his finger 
in appellant’s face while still holding a bag in the other 
hand (Tr. 98, 100, 101, 102, 104). The deceased did not 
threaten appellant nor did he touch him (Tr. 98). Then 
Mr. Jett heard two gunshots, following which appellant 
turned, put something into his pocket and ran. The de- 
ceased turned, walked a short distance, and then fell to 
the sidewalk (Tr. 99). Jett boarded a bus which had ar- 
rived just before the shooting and reported the shooting 
to a bus driver, Anthony Moore. Moore observed the 
shooting though he could not identify appellant, and re- 
ported it to a policeman, Dale Jeffers, whom he saw in 
a scout car after he proceeded further along Fourth 
Street (Tr. 100, 112-114). 

Officer Jeffers went immediately to the scene and ob- 
served the deceased lying on the sidewalk face down (Tr. 
117-118). His investigation and that of a homicide squad 
officer, James Turner, who arrived later on the scene, re- 
vealed that there were not any weapons around or on 
the deceased’s body, nor were there any bulges about his 
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clothing. The deceased did not have any roll of money 
on his person but merely one five dollar bill, two singles, 
and eighty-seven cents in change (Tr. 119, 122-123). 
Two .25 calibre automatic shells were also found on the 
scene (Tr. 124), 

An autopsy the next day showed the deceased had been 
shot twice, with one wound through the heart, being fatal 
(Tr. 105-109). 

The Defense 


Appellant was arrested March 3, 1970 in Philadelphia, 
Pennsylvania after surrendering himself (Tr. 127-128). 

In the sole defense testimony, appellant pursued his 
claim of self-defense. In July or August 1969, slightly 
over six months before the slaying, he stated he befriend- 
ed the deceased in a bar and thereafter they became close 
friends, seeing each other almost daily (Tr. 138-139, 147, 
149). During that time appellant learned from the de- 
ceased that he not only had a prior conviction for carry- 
ing a dangerous weapon but that he often carried a pistol 
with him (Tr. 139, 140b, 140c, 152-153). So, on the in- 
stant occasion appellant believed that the deceased had 
a gun though he never saw one (Tr. 140b). 

In his version of events he indicated that he was 
in the barber shop on Fourth Street, N.E. talking 
with “Anne” (Maude) Dates when the deceased ap- 
proached. Appellant asked for money ($6.00) he had 
previously loaned him but the deceased indicated he 
did not have any as he “brushed on by and walked 
out” (Tr. 140¢, 140m, 140n, 150). Appellant re- 
mained in the barber shop for about five minutes, decid- 
ing between going to a nearby bar or waiting his turn 
for a haircut, when he chose the former, After leaving 
the bar where he had a beer, he passed the liquor store, 
between the barber shop and the bar, and noticed the de- 
ceased inside handling “a roll of money” (Tr. 140f, 140g). 
Appellant asked him again for the money owed him 
(“why don’t you give me my money[?] It ain’t but six 
dollars.”) and this time the deceased refused (“You ain’t 


? This evidence was in anticipation of any defense claim that the 
deceased appeared to have a gun in his pocket, 
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going to get it”.) (Tr. 140g, 140h). As appellant followed 
him out of the liquor store, the deceased told him, “[i]f 
you ever approach me about that money again... Tm 
going to kill you.” (Tr. 140h, 144-145). They argued 
further as they walked along the street, but then the de- 
ceased stopped and “snatched” appellant by the collar and 
told him “You'd better get your . . . together right now.” 
(Tr. 140h-140i). As the deceased went into his pocket, 
where appellant saw “the impression like a gun”, appel- 
lant “pulled out the pistol [from his own pocket] and shot 
him” (Tr. 140h, 140i, 173). Some time after fleeing the 
scene, appellant went to Philadelphia where he surren- 
dered himself to law enforcement authorities slightly less 
than two months after this shooting (Tr. 140j-140k). 


ARGUMENT 


I. Instructions to the jury do not constitute plain error. 


(Tr. 130, 173, 177-179, 185-187, 193-195, 195a, 199, 
401-403). 


Appellant appears to claim that plain error* should be 
found in the trial court instructions as they related to 
first and second degree murder. (Appellant’s brief, p. 19- 
27). Particularly, appellant claims that the trial court 
committed plain error in telling the jury that the death 
penalty was not involved in the case when appellant tear- 
fully and enigmatically ejaculated while undergoing cross- 
examination that “I’m approaching the man for my life”.‘ 


See Rule 52(b), F.R. Cr. P. 
«This was the context: 


[Prosecutor]: I’m going to ask you the same question, 
when his hand went in his pocket, did that affect the crease 
as you saw it. [Presumably a “crease” was caused by a stick 
placed into the pocket between the gun and the lining to 
distort the impression or outline of the weapon, Tr. 173]. 

[Appellant]: (. . . crying, appearing emotionally upset) 
I can’t say whether it affect the crease, I can’t say whether 
it affect the crease, I’m telling you now, I can’t say it. I’m 
approaching the man for my life, how can I say it. (Defendant 
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We think that this cautionary instruction was particu- 
larly appropriate. While appellant’s exact words were 
“I’m approaching the man for my life”, in emotional con- 
text these words could be fairly construed, and undoubt- 
edly understood by court and counsel alike, to mean that 
his own life was now at stake; that he was in effect pres- 


getting hysterical). How can I say- whether it affect the 
crease... 

The Court: Just a minute... 

[Appellant]: All I did was to just stay a fool and he would 
have killed me, if I did. 

The Court: Ladies and gentlemen, you will be excused for 
about ten minutes .... (Addressing Defendant) You may step 
down; try to compose yourself, this trial will have to proceed. 


{After a bench conference (about an instruction on impeach- 
ment by prior inconsistent statement) there was a short recess 
and the following occurred out of the presence of the jury:] 


The Court: Gentlemen, in view of the statement by the de- 
fendant, I believe I should tell the [j]ury that they are not 
concerned with the question of punishment in the event of 2 
finding of guilty; that this is not a capital case and that the 
death penalty is not at issue; he is not on trial for his life; the 
question of punishment is for the [cJourt and will not be a 
consideration for the [jJury. Is that agreeable to [clounsel? 

[Co-counsel for appellant]: Yes, if your Honor please, 

The Court: I think for purposes of clarification, that is in 
order, what do you feel, Mr. [prosecutor] ? 

[Prosecutor]: I think . . . you could just give it in the 
charge. 

The Court: No, I think now is the time to do it, if we’re 
going to do it; it’s in the minds of the jurors at this point. 

[Prosecutor]: All right, Your Honor. 


[In the presence of the jury] 


The Court: Members of the [jJury, in view of the state- 
ment made on the witness stand, I’m going to instruct you 
at this time that you are not concerned with the question 
of punishment. It is your function, as you know, to determine 
the facts in the case and to determine guilt or innocence. The 
question of sentence is for the Court. This, however, is not a 
capital case; there is no death penalty involved in this case, 
but as I say, that’s not within the province of your function 
(Tr. 177-179) (emphasis added). [Closing argument of coun- 
sel and the charge to the jury shortly followed]. 


7 


ently—that is the moment he was testifying from the 
stand—fighting for his life. 

Moreover, the instruction was very terse and timely en- 
abling the jury to associate it immediately with appel- 
lant’s emotional utterance. We think it was necessary to 
dissipate any idea that appellant might face capital pun- 
ishment, as in a case of first degree murder, and it could 
only be hoped by the court that the instruction had the 
intended effect. We therefore view the claim of prejudice 
from this instruction as not well-taken. Indeed, had the 
court not given the instruction a claim here that it should 
have been given might have more force. 

In any event, plain error cannot hinge upon every act 
of the trial judge taken in an abundance of caution in 
response to the multitude of untoward, and some times 
greatly emotional, trial developments. Certainly not here, 
where no one thought the court’s proposed response was 
inappropriate, and the record does not reveal the contrary. 

In related argument, appellant claims that the alleged 
prejudice from giving this cautionary instruction was 
compounded by the court’s instruction in the general 
charge on the difference between first and second degree 
murder (Appellant’s brief, pp. 19-20), but this claim ob- 
viously Jacks validity. 

As we have indicated, there was no way to be certain 
that the jurors might have disabused themselves of any 
notions about capital punishment—and hence the offense 
of first degree murder—being involved in this case after 
appellant’s emotional claim for life. Apart from telling 
the jurors to disregard any matters of capital punishment, 
indeed punishment itself, it might have been entirely ap- 
posite here for the trial judge to further stress the ab- 
sence of first degree murder considerations by relating to 
the jury how second degree murder differed from it. This, 
the trial judge accomplished ever so succinctly and the 
most casual reading of the instructions will reveal that 
second degree murder, the offense for which appellant was 
charged and convicted, remained throughout the point of 
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departure and the constant frame of reference.* Apart 
from the fact that the elements of first degree murder 
were never given as such (Tr. 186), the court made it 
eminently clear that it was only second degree murder, 
not first degree murder, that the jury must consider (Tr. 
185, 187, 194). 

Moreover, irrespective of the particular justification for 
the instruction in the circumstances of this case, the in- 
struction given was standard, conforming entirely to the 
one given for second degree murder appearing as Instruc- 
tion No. 86, Criminal Jury Instructions, D.C. Bar Ass’n 
(1966), and would have been appropriate in any event. 

Thus, there cannot be any plain error here, for there 
is not any error at all. 


5 After giving the elements of second degree murder, the court 
charged: 

Murder in the second degree differs from murder in the first 
degree in that murder in the second degree may be committed 
without purpose and intent to kill, or it may be committed with 
purpose and intent to kill, but without premeditation and 
deliberation. An intentional killing may be murder in the 
second degree if premeditation and deliberation do not exist. 
If the defendant had no purpose and intent to kill, or even if 
he had a purpose and intent to kill, but acted without pre- 
meditation and deliberation, then the unlawful killing, if com- 
mitted with malice, constitutes murder in the second degree, 
rather than murder in the first degree (Tr. 186). 


At the conclusion of the general charge, both appellant’s co- 
counsel expressed satisfaction (Tr. 198). When about to submit 
the case to the jury for deliberation, the court again stated that 
the offense of manslaughter which the court had included in the 
instructions as a lesser included offense at defense request (Tr. 
130) should only be considered if proof were deficient on second 
degree murder (Tr. 194-195). Some jurors’ apparent facial ex- 
pression of puzzlement led the court to briefly stress again when 
consideration of manslaughter would be appropriate (Tr. 194- 
195). This seems to us to be the only indication of any possible 
confusion, contrary to appellant’s view. Thereafter, the jury did 
deliberate for a complete afternoon and following resumption of 
deliberations the next morning, the jury requested a copy of the 
entire instructions (Tr. 195a, 199, 401-402). Asked to submit any 
specific question about the charge, in the absence of any transcribed 
instructions, the jury later requested instructions on the necessary 
proof for second degree murder and manslaughter, which the court 
gave with the agreement of defense counsel (Tr. 401-408). In 
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II. Malice aforethought for second degree murder was 
sufficiently established. 


In alleging insufficient proof of malice aforethought, 
appellant claims that the Government failed to present 
“evidence establishing beyond a reasonable doubt that the 
defendant acted with a state of mind showing a heart or 
mind deliberately bent on mischief, a generally depraved, 
wicked and malicious spirit”, since the “great bulk of the 
[Government] witnesses had no personal knowledge what- 
soever concerning the circumstances relating to the shoot- 
ing.” (Appellant’s brief, pp. 27-28). The strong direct 
evidence amply satisfied this element of second degree 
murder. See Counterstatement. See, e.g., United States 
v. Lucas (Willie), D.C. Cir. No. 24,472, June 28, 1971. 


IiI. Appellant was not denied the effective assistance 
of counsel. 


(Tr. 34, 90-92). 


Appellant claims that he was denied the effective as- 
sistance of counsel. Since the four matters which he ad- 
vances as grounds for this claim lack merit, whether con- 
sidered singly or together, and would scarcely suffice to 
blot out the essence of a substantial defense, as appellant 
must show,® the claim deserves only brief attention. The 
grounds are all the more ill-founded because they appear 
to stem from a comparison of the conduct of the defense 
in the first trial (declared a nullity as to the instant 
offense) to that in the second—in both instances by the 
same two defense counsel. 

While we do not suggest that the adequacy of the as- 
sistance of counsel in the second trial should be estab- 
lished by what occurred at the first trial, as appellant 
does, it is notable that appellant himself concedes that an 


doing so, the court described briefly for the second time the differ- 
ence between first and second degree murder. In about three hours, 
the jury returned its verdict. 


* Bruce Vv. United States, 126 U.S. App. D.C. 386, 379 F.2d 118 
(1967). 
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“examination of the files and the transcript of the first 
trial reveal that [c]ourt appointed counsel were both dili- 
gent and vigorous in the presentation of their defense at 
the first trial.” (Appellant’s brief, p. 29) It would ap- 
pear then with this concession that appellant would be 
obliged to make a far stronger showing of ineffectiveness 
by the same counsel in a second trial—but his four 
grounds fail to reveal ineffectiveness from any reasoned 
standpoint and are summarily refuted: 


1. Failure to allow appellant to review his testimony 
at the first trial which resulted in some impeach- 
ment at the second trial (Br. 29). 


There were approximately three months between the 
two trials and the inessential matters of impeachment? 
hardly impinged upon the substance of his defense which 
was asserted quite forcefully and dramatically at the sec- 
ond trial. Indeed, that much appears conceded: “None of 
the factual discrepancies directly related to the material 


element in the case... .” (Br. 30) (emphasis added). 
Rather, appellant argues they affected his credibility. Ap- 
pellant does not suggest that either the lapse of a short 
time between trials or the non-review of his testimony at 
the first trial caused him to forget or omit any essential 
aspect of his defense, such as it was. Therefore, in our 
view it was not necessarily impeachment, if it can be 
called that, on inessential matters that rendered appel- 
lant’s testimony incredible, but surely the inherent in- 
credibility of the self-defense claim itself that sought to 
justify the senseless slaying of an unarmed man over a 
supposed six dollar debt. 


7 Those suggested in appellant’s brief (pp. 29-80), for example, 
relate to (1) when appellant “got up on the day in question”, (2) 
“when he spoke to Rick the barber (a short time before the ex- 
tended confrontation with the deceased which apparently the 
barber did not witness) and “when he purchased the gun” used 
in the killing. 
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2. Alleged abandonment of cross-examination of 
witness Dates (Br. 30-35). 


By comparing the number of pages (8) of cross-exami- 
nation of witness Maude M. Dates, who was “vigorously 
challenged” at the first trial with the number (2%) at 
the second trial, appellant seeks to show that cross-exami- 
nation was “practically abandoned”. (Appellant’s brief, 
p. 30). His counting of pages proves little.* It would be 
enough to answer this claim simply by observing that the 
second trial of any case would enable counsel to avoid the 
sparring with a witness essential initially in finding 
fertile areas for exploration. Surely, in benefiting from 
some hindsight, he might forego the futile cultivation 
of fields that bore little or no fruit in the past. It is no 
wonder then, that counsel here chose to conclude his la- 
bors when he produced the apparently surprising yield in 
a crucial admission by Miss Dates that the deceased ad- 
vanced toward appellant before the fatal shooting.® It is 
of no consequence that his fragile product was soon devas- 
tated beyond reclaim through the prosecutor’s redirect ex- 
amination (Tr. 90-92). 


® For what it is worth, the second case over all—with the same 
court and counsel—took considerably less time to try than the first. 


® [Defense counsel]: And where were his [deceased’s] 
hands, ma’am? 

(Witness Dates]: On the side. He had—he had 2 bag under 
this arm, and he was talking and his finger pointing like this 
(indicating). 

Q. Was his hand advancing toward the face of Mr. Love? 

A. Yes. 

Q. At the time? Your answer is “Yes” to that? 

A. (No response). 

Q. Then you would characterize that particular finger point- 
ing as he advanced toward Mr. Love, is that right? 

A. Yes. 

Q. And he was speaking in a loud voice at that time, correct? 

A. Mr. Brown was, yes. 

Q. At the same moment he was advancing toward Mr. Love, 
is that your testimony? 

A. Yes, sir. 

[Defense counsel]: I have no further questions (Tr. 90) 
(emphasis added). 


12 


Significantly, Miss Dates, who was acquainted with both 
parties, was merely among four witnesses that observed 
this shooting on the street, and one witness, Malachi Jett, 
who was wholly disinterested, rendered the most damag- 
ing testimony, which in our view was hardly assailable. 
See Counterstatement. 

In other respects, appellant merely alludes to alleged 
inconsistencies in the testimony of Miss Dates and other 
witnesses (Br. 30-85) which would not be of any moment 
in any event, though they clearly appear to be borne of 
the study and contemplation seldom enjoyed by trial coun- 
sel. 


3. Failure of counsel to ascertain whether a 10-2 vote 
of the jury in the first trial was for a determination 
of guilt or innocence (Br. 35). 


The Government has had no reliable indication that 
there ever was a 10-2 vote by the jury, as appellant 
claims. If there were such a vote, it would not properly 


appear as a matter of record sufficient to support an ap- 
pellate claim. Even assuming it as a matter of record, 
failure—or inability—to ascertain which way the jury 
was inclined, would hardly have anything to do with blot- 
ting out the essence of a substantial defense of one ap- 
parently determined to have his day in court.” 


4. Failure to allow appellant to testify at the second 
trial as he had at the first that he had taken nar- 
cotic drugs on the day he fatally shot the deceased 
(Br. 35-36). 


It is alleged that an apparent decision of counsel to 
forbid appellant from mentioning in his testimony in the 
second trial, though it had been allowed in the first, that 
appellant had taken narcotic drugs on the morning of the 


20In open court before the arrival of a panel of jurors, both 
defense counsel in the presence of appellant made it emphatically 
clear in response to the court’s inquiry that there was not any 
possibility of a disposition short of trial (Tr. 3-4). 
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day in question—actually several hours before the de- 
ceased was slain later that afternoon—was apparently 
“(ijn retrospect . . . a serious error in judgment. (Ap- 
pellant’s brief, pp. 35-36). In our judgment, such a de- 
cision would not have been more well-advised. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
HERBERT B. HOFFMAN, 
JULIUS A. JOHNSON, 
Assistant United States Attorneys. 
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APPELLANT'S REPLY BRIEF 


INTRODUCTION 
A cursory examination of the Appellee's brief reveals 
quite clearly that the instant case should be remanded with 
instructions to grant a new trial. The paucity of the 
evidence upon which Appellant was convicted after two trials, 
of second degree murder, is disclosed in the Counter- 
statement of the case as set forth in the Brief for Appellee 


(pp. 4 - 8). | 
The very limited nature of the evidence relating to 


the Government's proof of malice aforethought starkly rein- 
forces the abiding conclusions gathered from a detailed 
examination of the trial transcripts and proceedings herein 
that Appellant is entitled to a new trial for the reasons 
that: (1) The instructions relating to second degree murder 
and manslaughter were prejudicial, improper and confusing; 
and (2) There was no effective assistance of counsel. These 
two points merit additional comment in response to 
Appellee's brief. 
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THE INSTRUCTIONS GIVEN BY THE EER COURT 
— — —— uy 4 Ty — ; - 2 —— > 


I 

Because of the nature of the Government's evidence 
relating to the indictment for second degree murder it was 
absolutely critical to the outcome of Appellant's case that 
the instructions relating to the distinction between second 
degree murder and manslaughter be absolutely clear, fair 
and legally correct in order to permit the members of the 
jury to apply the evidence presented to such standards. It 


is undisputed that the juries at both the first and the 


second trial requested additional instructions on what con- 
stituted second degree murder and what constituted man- 
slaughter. The jury in the first trial could not "arrive 
at @ decision in this case." However at the second trial 
the Judge changed his instructions at least with respect to 
malice aforethought. "I will give malice in full" (Tr. 
130) = 

There can be no doubt that at least some of the 
members of the jury at the second trial were confused con- 


cerning the manner of treatment of second degree murder and 


1/ As indicated in footnote number 8 of the initial brief 
an order was signed on February 2, 1971, permitting 
preparation of the transcript of the instructions 
given at the first trial. This order was then vacated 
without hearing on February 12, 1971. ‘The denial of 
access to this information is not only prejudicial to 
resolution of the above issues but also precludes 
Court Appointed Counsel from reviewing in the instant 
appeal the conviction of Appellant at the first trial 
on a charge of carrying a dangerous weapon. 


se 


manslaughter before they ever left the courtroon. The 
Judge stated: "I see a look of puzzlement on some of 
your faces. I'll explain that again (Tr. 195). There 
also can be no doubt that the jury either failed to under- 
stand or did not follow these explanatory instructions. 
(Appellant's Brief pp. 15 and 16.) | 

The importance of the instructions here in question 
are demonstrated by the note sent in by the foreman after 
the jury had deliberated for some time: | 

We would like to hear the part that describes 

what the prosecution must prove in order to 

convict him of second degree murder or ‘of the 

lesser charge of manslaughter (Tr. 402). 

Thus the conclusion is inescapable that the jury at 
the second trial, just as the jury at the first trial, was 
having difficulty understanding the distinction between 
what constituted second degree murder and what constituted 


manslaughter. 


This difficulty in comprehension on the part of the 


lay jurors is understandable when one reviews the instruc- 
tions given. : 

The Trial Judge gave the following instruction on 
two occasions at the second trial: | 


Murder in the second degree differs from murder 

in the first degree in that mrder in the second 
degree may be committed without purpose and 

intent to kill, or it may be committed with pur- 
pose and intent to kill, but without premeditation 
and deliberation. An intentional killing may be 
murder in the second degree if premeditation and 
deliberation do not exist. If the defendant had 
no purpose and intent to kill, or even if he had 

& purpose and intent to kill, but acted without 
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premeditation and deliberation, then the unlawful 
killing, if committed with malice, constitutes 
murder in the second degree, rather than murder 
in the first degree (Tr. 186, 403). 


It is apparent that the giving of the above instruc- 
tion, not once but twice, in a trial in which the Appellant 
was indicted for second degree murder, was totally improper, 
confusing and highly prejudicial. The Appellee's attempted 
justification for the inclusion of this instruction is 
somewhat incredulous: 

As we have indicated, there was no way to be certain 

that the jurors might have disabused themselves of 

any notions about capital punishment - and hence the 

offense of first degree murder - being involved in 

this case after Appellant's emotional claim for life. 

Apart from telling the jurors to disregard any matters 

of capital punishment, indeed punishment itself, it 

might have been entirely apposite here for the trial 
judge to further stress the absence of first degree 
murder considerations by relating to the jury how 
second degree murder differed from it. 

The above argument is totally inconsistent with the one 
made by Appellee on the immediately preceding page in an 
attempt to justify the instruction given during cross-examination 


of Appellant that this was not a capital case and no death 


penalty was involved: "Moreover, the instruction was very 


terse and timely enabling the jury to associate it immediately 
with Appellant's emotional utterance." (Appellee's Brief p. 
10). It 4s quite apparent that this argument by Appellee in 
support of including instructions on first degree murder in 


@ second degree murder case is invalid on its face. This 
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instruction bears no relationship to Appellant's statement 
on cross-examination. It is clear that the Court neither 
believed nor intended it to have such a relationship. In 
any event even if it were assumed arguendo that it "might 
have been" then the giving of such instruction would con- 
stitute plain error in the light of the ee ener made 


Tr. 176). 
The only other justification advanced for the giving of 


the instruction is that it conforms to Instruction No. 86, 
Criminal Jury Instructions, D. C. Bar Association (1966). 
This argument is of course no justification at all since 

the standard instruction in question for second degree murder 
is obviously only applicable when the accused is indicted for 
first degree murder and the jury then is quite properly con- 
cerned with the lesser included offense of mee degree 
murder and the distinctions between the two. 

From the foregoing discussion it is an | inescapable 
conclusion that there is no justification for the giving of 
the instruction on first degree murder when a defendant has 
been indicted for second degree murder. : 


2/ The Government, of course, makes no reference to the 
arguments in Appellant's Brief relating to: (1) Whether 
the instructions given were sufficiently clear concern- 
ing the distinction between second degree murder and 
manslaughter to enable the jury to make an informed and 
legal determination; and (2) Whether the law of the 
District of Columbia permits a jury to convict of second 
degree murder where it finds: res} An unjustifiable 
killing; (11) No malice aforethought; and iii) No heat 
of passion caused by adequate provocation Appellant's 
Brief tp. 20-27). These points are also grounds for reversal. 
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APPELLANT WAS DENIED EFFECTIVE ASSISTANCE 
SECOND 


II 

The Appellee's Brief admittedly does not give 
serious or detailed consideration to Appellant's claims 
of denial of effective assistance of counsel because 
"the claim in our view deserves summary treatment." 
(Appellee's Brief, p. 14). It is instructive to con- 
sider the facts and logic advanced in support of the above 
statement. 

The Appellee first posits that it was unimportant that 
Appellant, who was incarcerated during the approximately 
three months between his first and second trial, did not have 
the opportunity to review the transcript of his testimony at 
the first trial (which was in the possession of his counsel) 
for the reason that the discrepancies in his testimony 
brought out on cross-examination related to "inessential 
matters" which did not affect Appellant's credibility in the 
eyes of the jury (Appellee's Brief, p. 15). Four pages 
earlier in the Brief, Appellee after summarizing the testimony 
of the multiple Government witnesses, recognized that there 
was only one witness for the defense: "In the sole defense 
testimony, Appellant pursued claim of self-defense" (Appellee's 
Brief, p. 11). The effect of Appellee's testimony in the 
eyes of the jury was obviously critical to the outcome of his 


/ 
case. There simply was no other testimony on his penair.= 


3/ In the context of an adversary trial, the importance of 
Appellant's testimony was rendered all the more critical 
by the practical abandonment of cross-examination of 
the Government witnesses. See Appellant's Brief, p- 30, 
et seq. and discussion infra. 
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The argument is thus advanced by Appellee that it 
really made no difference in the ultimate outcome of the 
trial to bring out on cross-examination that Appellant 
testified under oath: (1) At the first trial that he pur- 
chased the gun in October or December of 1969 and at the 
second trial that he purchased it in February or March of 
1969; (2) At the first trial that the decedent asked to 
borrow ten dollars and at the second trial that the 
decedent asked to borrow six dollars; (3) At the first trial 
that he spoke with Rick the barber after speaking with the 
decedent and at the second trial before he spoke with the 
decedent; and (4) At the first trial that he got up in the 
morning of the day in question and at the second trial that 
he got up in the attesso Appellee's Brief, p. 15; 
Appellant's Brief, p. 9, et seq.) The effect of the above 
testimomy on the jury was correctly stated by the Trial Judge 
at the time that the cross-examination occurred. He then 
announced his intention to give an instruction on impeach- 
ment by prior inconsistent statements which "certainly would 
be damaging to the defense" (Tr. 176). ". . . I think it's 
prejudicial to the Defendant" (Tr. 177). Appellee can 
scarcely now argue to this Court that it was not essential to 
the outcome. The devastating effect is spperent on cursory 
examination (Tr. 172, 175, 176, 178, 179). 

The claim that cross-examination of the Government 
witnesses was practically abandoned at the pacone trial is also 


summarily dismissed by the argument that it amounts to "counting 


4/ Appellant is a high school graduate (Tr. 138). 


om 
of pages" which "proves little" (Appellee's Brief, p. 15). 


This bald statement simply ignores the detailed comparison 

of the contents of the pages in Question which is set forth 
in Appellant's Brief (p. 30 et seq.). Appellee argues that 
the Government's case rested on the unassailable testimony 
of witness Jett. This conclusion is not borne out by an 
examination of the transcript. (Appellant's Brief pp. 2 - 

5 and pp. 30 - 35.) It is apparent that the testimony of 
both witness Dates and witness Moore was extremely damaging 
to Appellant. As set forth in Appellant's Brief important 
inconsistencies in the testimony of these two witnesses were 
brought out on cross-examination at the first trial but not 
at the second. At the first trial the impact of the testimony 
of these two witnesses was vigorously challenged while at the 
second it was left virtually untouched. A fair and objective 
consideration of the transcripts in question leaves one with 
the unshekeable conviction that for some reason the adversary 
contest was abandoned at the second trial.~ 
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5/ Appellee also states that the Government "had no reliable 
indication that there was a 10-2 vote by the jury" (Brief 
p. 16). Appellant states in his affidavit (Appendix C to 
Appellant's Brief) that he was advised on different 
occasions that the vote was 10-2 to acquit and 10-2 for 
conviction at the first trial. This statement was con- 
firmed in conversations with his trial counsel. Government 
Counsel below has informed Court Appointed Counsel herein, 
that the jury vote at the first trial was 10-2 in favor of 
conviction and further that the Government offered to take 
& plea to manslaughter. It is inconceivable that Appellant 
could have made a decision at this point concerning such 
offer without effective assistance of Counsel. 
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CONCLUSION 
The foregoing premises considered the within matter 
should be remanded to the United States District Court with 
instructions for the granting of a new reat 


Respectfully submitted 
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